The opinion in support of the decision being entered today was not
witten for publication and is not binding precedent of the Board.
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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's
rejection of clainms 1 through 24, all of the clains pending in

this application.

Appel l ants' invention relates to a mne stopping (claim
15), i.e., an air inperneable wall or partition which is

constructed and positioned to direct fresh air into selected
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areas of a mne; a kit of conponents for installing a m ne
stopping (claim1ll) and a nethod for installing a stopping in
a mne opening (clains 1 and 19). O concern to appellants is
the need for a mne stopping that can be installed in a quick
manner. More particular, appellants note (e.g.,
specification, page 2) that they have discovered that by use
of a critical size of nesh an effective stopping can be
prepared by applying the nortar material to the screen from
one side only, because at such critical nesh sizes the nortar
is able, when applied by spraying, to penetrate the nmesh to a
smal | degree thereby causing the nmesh to becone well enbedded
in the nortar and result in an effective stopping. The
critical mesh size is said to be about 2 to 24 nesh,
preferably about 10 to 20 mesh, nost preferably about 12 to 16
mesh. On page 7, it is indicated that nmesh neasurenents are
defined as the nunber of openings/inch fromthe center of the
wires making up the nesh. |In addition to faster installation
time, the use of the critical size nesh described above is

al so said (specification, page 8) to avoid the probl em of
shrinkage cracking. Independent clains 1, 11, 15 and 19 are
representative of the subject matter on appeal and a copy of
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those clains may be found in the Appendi x to appellants' brief

(Paper No. 10).

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Burton 4,096, 702 Jun. 27,

1978

Wer t hmann 4,398, 451 Aug.
16, 1983

Pl ai sted et al. 5, 165, 958 Nov. 24,

1992

(Pl ai sted ' 958)

Additional prior art references of record relied upon by
this merits panel of the Board in new rejections entered infra

pursuant to 37 CFR § 1.196(b) are:

Bear 3, 302, 343 Feb.
7, 1967

Smith AU- A- 67882/ 87 Aug. 20,
1987

(Australian Patent)
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Claim7 stands rejected under 35 U.S.C. § 112, second
par agraph as being indefinite for failing to particularly
point out and distinctly claimthat which appellants regard as

their invention.

In addition to the foregoing rejection, the appeal ed

clainms stand rejected under 35 U.S.C. §8 103(a) as foll ows:

a) clains 1 through 5 and 7 through 24 as bei ng obvi ous

over Burton in view of Plaisted ‘958; and

b) claim®6 as being obvious over Burton in view of

Pl ai sted ‘958 and Wert hmann.

Rat her than reiterate the examner's full statenent of
t he above-noted rejections and the conflicting viewpoints
advanced by the exam ner and appell ants regardi ng those
rejections, we nmake reference to the exam ner's answer (Paper
No. 14, mailed March 9, 2000) for the exam ner's reasoning in
support of the rejections, and to appellants’ brief (Paper No.
10, filed Septenber 10, 1999), request to reinstate appeal
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(Paper No. 13, filed January 5, 2000) and reply brief (Paper

No. 15, filed May 9, 2000) for the argunments thereagainst.

CPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to appellants' specification and cl ains,
to the applied prior art references, and to the respective
positions articul ated by appellants and the exam ner. As a
consequence of our review, we have nmade the determ nations

whi ch foll ow.

We turn first to the examner's rejection of claim?7
under 35 U. S.C. 8 112, second paragraph. After review ng
appel l ants' specification and claim7 in |light thereof, and
also in light of appellants' argunents in their brief, it is
our opinion that the scope and content of the subject matter
enbraced by appellants' claim7 is reasonably clear and
definite, and fulfills the requirenents of 35 U S.C. § 112,
second paragraph. In our view, the examner's criticism of
t he | anguage used in appellants' claim7 is unwarranted. W
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know of no requirenent that alternative nethod steps |ike
those in claim7 on appeal mnmust be "equivalent” in the sense
urged by the exam ner (answer, pages 8-9). |In determning
whet her a claimsets out and circunscri bes a particular area
with a reasonabl e degree of precision and particularity, the
definiteness of the | anguage enployed in the claimnust be
anal yzed, not in a vacuum but always in light of the
teachings of the prior art and of the particular application
di sclosure as it would be interpreted by one possessing the
ordinary level of skill in the pertinent art. See In re
Johnson, 558 F.2d 1008, 1016 n.17, 194 USPQ 187, 194 n. 17
(CCPA 1977). Wen that standard of evaluation is applied to

t he | anguage enployed in claim7 on appeal, we are of the
opinion that the claimsets out and circunscribes a particul ar
area with a reasonabl e degree of precision and particularity,
and that one of ordinary skill in the art would clearly
understand what is clainmed. Accordingly, we will not sustain
the examner's rejection of appellant's claim7 under 35

US C 8 112, second paragraph.
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We next |l ook to the examner's prior art rejections of
the appealed clains, turning first to the rejection of clains
1 through 5 and 7 through 24 under 8§ 103(a) as being
unpat ent abl e over Burton in view of Plaisted '958. After a
careful assessnent of appellants' independent clains 1, 11, 15
and 19 and of the Burton and Plaisted '958 references, we nust
agree with appellants' position as set forth in the brief
(pages 5-14) and in the reply brief, that the conbi ned
teachi ngs of the applied references do not disclose, teach or
suggest the m ne stopping, kit, or nmethod of installing a m ne
stopping as defined in the clains before us on appeal. Wile
Burton generally discloses a m ne stopping forned by enpl oyi ng
a wre nesh or screening (16) and applying a cenent or plaster
material (18) to the wire mesh by spreadi ng the cenment or
pl aster over the wire nesh and in contact with the walls,
floor and ceiling of the tunnel (col. 1, lines 52-60), it says
not hi ng about spraying the cenent or plaster on the wire nesh
and not hi ng about nmesh size. Plaisted '958 discloses a ready-
to-use plaster/nmortar conposition used for sealing mne
stoppings. The plaster/nortar material is said to differ from
the prior art ready-made nortar seal ants which function by
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evaporation of water and therefore need dry conditions before
setting hard, by being capable of setting in a predeterm ned
time in either wet or dry conditions. Each of the field tests
set forth in Plaisted '958 (colum 4, |line 60, et seq.)
relates to applying the plaster/nortar material therein to a
wet hol | ow concrete bl ock stopping by spraying. Plaisted '958
says not hing about use of the plaster/nortar conposition

therein on wire nmesh or screening.

VWhile it is certainly true that the wwre nmesh in Burton
nmust have nmesh openi ngs of sone given size, there i s nothing
in that reference which nentions or relates to the spraying of
a plaster/nortar material onto a wire nmesh to forma m ne
stopping. Burton nerely nentions spreading the plaster/nortar
over the wire nesh, presunably by use of a hand trowel. Thus,
there is nothing in Burton which teaches or suggests a nesh
size like that clainmed by appellants, and nothing to establish
t hat nesh size woul d have been viewed as being a result
effective variable for the construction of an appropriate nm ne
st oppi ng by spraying of plaster/nortar onto a wire nesh,
especially where the spraying is intended to take place from
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only one side of the wire nmesh as desired by appellants. As
for Plaisted '958, this patent deals with spraying a

pl aster/nortar conposition on a hollow concrete bl ock m ne
st oppi ng and says not hi ng about spraying the conposition
therein on a wire nmesh or screening to forma m ne stopping,
thus this patent does not supply that which is lacking in

Bur t on.

In light of the foregoing, we nust refuse to sustain the
exam ner's rejection of independent clains 1, 11, 15 and 19,
and clains 2 through 5, 7 through 10, 12 through 14, 16
t hrough 18 and 20 t hrough 24 which depend therefrom under 8§
103(a) as being unpatentable over Burton in view of Plaisted

' 958.

As for the examiner's rejection of claim®6 under § 103(a)
as being unpatentable over Burton in view of Plaisted '958 and
Wert hmann, we have revi ewed the Wert hnmann patent, but find
not hing therein that provides for the deficiencies noted above

in the basic conbination of Burton and Pl ai sted ' 958.
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Accordingly, we will not sustain the examner's rejection of

dependent claim6 under 35 U.S.C. § 103(a).

To summari ze our decision, we note that 1) the exam ner's
rejection of claim7 under 35 U.S.C. 8§ 112, second paragraph,
has not been sustained, 2) the examner's rejection of clains
1 through 5 and 7 through 24 under § 103(a) as bei ng obvi ous
over Burton in view of Plaisted '958 has not been sustai ned,
and
3) the examner's rejection of claim6 under 35 U.S.C. §
103(a) based on Burton in view of Plaisted '958 and Wert hmann

has not been sust ai ned.

As shoul d be apparent fromthe foregoing, the decision of

the exam ner rejecting clainms 1 through 24 of the present

application is, accordingly, reversed.

Under the provisions of 37 CFR § 1.196(b), we enter the

foll ow ng new grounds of rejection.
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Clains 15 and 17 are rejected under 35 U.S.C. § 102(b) as
bei ng anticipated by Smth. Smth discloses a m ne stopping
conprising a screen/nesh (9) having a nesh size of from1l.5 x
1.5 Mmto 2.5 x 2.5 nm (within appellants' clainmed range of
10-24 nesh), and an airtight coating of an acrylic polynmer or
copol ymer nortar conposition covering the screen/ nesh. The
mesh size of Smth also falls wthin the smaller range (12-16

mesh) set forth in appellants' claim 17.

Claims 1 through 3, 7, 11 and 21 are rejected under
35 U.S.C. §8 103 as bei ng unpatentable over Bear in view of
Smth. Bear discloses a nethod of installing a m ne stopping
wherein a screen nmesh (46) is securely fixed in a m ne opening
by fasteners (44) that engage structural supports nounted to
the roof, floor and side walls of the m ne opening and wherein
a plastic foamnortar conposition (48) is spray applied to the
screen nmesh fromone side thereof to forma coating on the
screen, and the spraying is continued until the stopping is
substantially airtight. Bear does not disclose a nesh size
for the screen panels (46) like that clained by appellants.
Smth discloses a mne stopping conprising a screen/ nesh (9)

11



Appeal No. 2000-2288
Application No. 08/960, 576

having a nmesh size of from1l.5 x 1.5 nmto 2.5 x 2.5 mm
(within appellants' clainmed ranges of 10-24 nesh, 10-20 nesh
and 12-16 nesh), and a spray applied airtight coating of an
acrylic polyner or copolyner nortar conposition covering the
screen/mesh. In our opinion, it would have been obvious to
one of ordinary skill in the art at the time of appellants

i nvention to have used a screen nesh in Bear having a nesh
sized as taught in Smth so that the sprayed plastic foam
nmortar in Bear would readily adhere to the screen and be

i mpregnated through the openings of the screen as desired in
Bear (col. 3, lines 33-47) when sprayed fromonly one side of
the screen panels as seen in Figures 2, 4 and 5 of Bear. As
for the kit of claim1ll, we are of the viewthat it would have
been obvious to one of ordinary skill in the art to assenble a
"kit" of conponents like that set forth in claim 11l on appeal
prior to entering the mne to construct a m ne stopping of the
type suggested by the collective teachings of Bear and Smth.
As is clear fromBear (col. 7, lines 8-18), both prefabricated
screen panels and the containers of foamplastic nortar
conposition are portabl e conponents that can be assenbl ed
together in a "kit" and then transported into the m ne.
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As for the remaining clainms on appeal, we urge the
exam ner to carefully consider those clains in |ight of the
art applied in the above noted rejections and any other prior
art the exam ner may be aware of so as to ascertain whether
the remaining clainms may al so be subject to an obvi ousness
rejection under 35 U. S. C
8 103(a). For exanple, certain of the remaining clains on
appeal set forth that the screen is formed of a steel wire
having a dianeter of about 0.010 to 0.030 inches or having a
tensile strength of at least 150 | bs/inch (? Ibs/in?), which
[imtations are not found in Bear and Smth. Al so sone of the
remaining clains call for a particular nortar conposition

whi ch is not taught or suggested in Bear and Smth.

Thi s deci sion contains new grounds of rejection pursuant to
37 CFR 8 1.196(b). 37 CFR 8§ 1.196(b) provides that "[a] new
ground of rejection shall not be considered final for purposes

of judicial review"

37 CFR 8 1.196(b) also provides that the appellant,

WTH N TWO MONTHS FROM THE DATE OF THE DECI SI ON, nust exerci se
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one of the followng two options wth respect to the new
grounds of rejection to avoid term nation of proceedings (37
CFR 8§ 1.197(c)) as to the rejected clains:
(1) Submt an appropriate anmendnent of the
clainms so rejected or a showing of facts relating to
the clains so rejected, or both, and have the matter

reconsi dered by the exam ner, in which event the
application will be remanded to the exam ner.

(2) Request that the application be reheard

under
§ 1.197(b) by the Board of Patent Appeals and
I nterferences upon the sane record. :

No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
8§ 1.136(a).

REVERSED, 37 CFR § 1.196(b)

| AN A, CALVERT )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
CHARLES E. FRANKFORT ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES
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LAVWRENCE J. STAAB
Adm ni strative Patent Judge

CEF/ LBG
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ARLI NGTON, VA 22201-4714

16



Lesl ey

Appeal No. 2000-2288
Application No. 08/960, 576

APJ FRANKFORT
APJ CALVERT
APJ STAAB

DECI SI ON: REVERSED; 1. 196(b)

Prepared: Novenber 6, 2002

Draft Fi nal
3 MEM CONF. Y N
OB/ HD GAU 3600

PALM / ACTS 2 /| BOXK

DISK (FO A) / REPORT



